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What is the Report About? (Executive Summary) 
 
1. This report provides a response to the recommendations from Scrutiny 

Management Board (SMB) following the call in of the Cabinet decision on the 
23 September 2021 on the grounds of the transparency of the process, the cost 
and also whether the decision went against what had been agreed in Full 
Council. 
 

2. The original reasons for the Call In were discussed and the SMB 
recommendations reflect that wider discussion. 
 

3. Following a discussion at SMB it was resolved that this matter be referred back 
to Cabinet on the grounds of cost, and that SMB was concerned about the 
potential of spiralling costs. 
 

Response 
 

4. The original Cabinet paper provided an estimate of the costs of bringing a claim 
for judicial review including the risk of being required to pay the legal costs of 
Government if the claim was unsuccessful at £80k.  The costs will be met from 
the revenue contingency budget.  The contingency budget is an annual budget 
included in the Medium Term Financial Plan to deal with one off in-year 
expenses when they arise.  The budget is £1.5m.  £0.215m has been 
committed to date with eligible spend of £1.285m remaining.  
 

5. It is difficult to provide an accurate estimate of the costs at such an early stage 
of the claim especially as the Secretary of State failed to provide the information 
that the Council had requested when it responded to the PAPL.   The estimate 
was based on discussions with Counsel about his likely costs.  We assumed 
that the costs for the government would be at a similar level.  The actual costs 
will depend on whether there is a separate oral permission hearing, the length 
of the substantive hearing and the issues raised by the Secretary of State in his 
response to the claim.  There is in addition a risk that unforeseen costs will be 
incurred.  For example we have instructed solicitors to support us in issuing the 
proceedings if Cabinet confirms the decision to proceed with the claim.   
 



6. However as discussed above the eligible spend remaining in the contingency 
budget is over £1.2m so even if the costs increased significantly, such as by 
50% to a total of £120,000, this could be met from this budget.  
 

7. SMB were particularly concerned about the risk of costs spiralling as a result of 
the matter going to appeal.   
 

8. As claimant the Council can apply to the Court of Appeal for permission to 
appeal where permission to apply for judicial review is refused at the permission 
stage.  The Secretary of State as defendant to the claim has no right of appeal 
at this stage. 
 

9. Either party also has a right to apply to the Court of Appeal for permission to 
appeal against a substantive decision.  An application for permission to appeal 
should first be made at the hearing but the court may adjourn the question of 
permission to appeal to another date or to be considered on written 
representations to give the parties more time to consider an appeal.  An 
application for permission to appeal can also be made to the Court of Appeal or 
for a right to appeal directly to the Supreme Court using the “leapfrog” appeal 
procedure.   Permission to appeal will only be granted if the Court of Appeal 
finds that the appeal would have a real prospect of success or there is some 
other compelling reason why the appeal should be heard. 
 

10. If the claim for judicial review is unsuccessful either at the permission stage or 
at the substantive hearing the Council would need to make a decision about 
whether or not to apply for permission to appeal.  That would be a separate 
decision which would need to be made at that time by Cabinet, based on the 
information available at that time including an estimate of the costs and the 
chances of success based on the issues raised at the substantive hearing.    
 

11. If the claim for judicial review is successful there is a possibility that the 
Secretary of State may decide to apply for permission to appeal that decision. 
 

12. It is difficult to quantify the level of costs of a matter going to appeal and a 
detailed estimate would need to be provided at the time. However the costs are 
likely to be significantly lower than the costs of the original claim because 
usually no new evidence is allowed at this stage and the hearing is likely to be 
shorter.     
 

13. If the matter is appealed (by either party) and the Council is unsuccessful at the 
appeal hearing there is a potential that the Council could be ordered to pay the 
costs of the Government.  This could include the costs of both the original claim 
and the appeal.  However, a cost order of this nature is not automatic and 
depending on the circumstances the parties could each bear their own costs or 
a costs order at appeal could only cover the costs of the appeal.  
 
 
 
 
 
 



Recommendation of the Chief Legal Officer 
 
14. It is recommended that Cabinet consider whether the issues raised by SMB and 

the additional information provided in this report impact on the decision taken by 
Cabinet on the 23 September 2021 to issue proceedings for judicial review and 
if they do not impact on that decision, Cabinet is recommended to restate its 
decision to issue proceedings in this matter. 

 
 Options Considered and Risks Identified 
 

Option (a) 
 

 Cabinet could decide to restate its decision to issue proceedings for 
judicial review against the Secretary for State. 

 
 Option (b)  
 

 Cabinet could decide in light of the additional information not to pursue the 
decision to issue proceedings for judicial review against the Secretary of 
State. 

 
 
 Financial – What Resources will be needed and how will it be Funded? 
 
10. The financial implications are covered within the main body of this report.  No 

additional resources were required for the production of this report.  
 
 Legal Aspects – What needs to be considered? 
 
11. Cabinet is required to reconsider the decision to issue proceedings for judicial 

review originally made on 23 September 2021 in light of the referral back to it by 
SMB.   
 

12. Before taking a further decision, Cabinet must carefully consider the 
recommendations of SMB as set out in paragraph 1 of this report.  SMB is 
concerned about the issue of costs and in particular the risk of spiralling costs 
as a result of an appeal by either side.  This report addresses those issues. 
Cabinet should be aware that any decision by the Council to appeal against a 
decision either at the permission stage or the substantive hearing stage would 
need to be taken at the time.  In making this decision, Cabinet would have to 
take into account all relevant information available at that time.   
 

13. Cabinet should also be mindful of the report to Cabinet dated 23 September 
2021 and the officer advice and legal comments within that report. 

 
Health and Safety Aspects – What needs to be considered? 

 
14. There are no identified health and safety aspects to be considered in relation to 

the issues discussed in this report. 
 
 



Council Plan Priority – How do the Proposals Contribute to the Delivery of 
the Council’s Stated Outcomes? (Outcomes - People in Cumbria are 
Healthy and Safe, Places in Cumbria are well connected and thriving, the 
Economy in Cumbria is growing and benefits everyone) 

 
15. The issues discussed in this report are focussed on ensuring that full 

consideration is given to how local government reorganisation in Cumbria can 
be structured to improve outcomes for the people of Cumbria and ensure places 
in Cumbria are well connected and thriving and the economy in Cumbria is 
growing and benefits everyone. 

 
 What is the Impact of the Decision on Health Inequalities and Equality and 

Diversity Issues? 
 
13. There are no identified health inequalities and equality diversity issues to be 

considered in relation to the recommendations in this report. 
 
 
Appendices  
 
There are no appendices 
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